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This matter is before the Court upon the plaintiff-
creditor's conplaint to have its claimdeclared nondi schargeabl e
pursuant to 11 U.S.C. 8523(a)(6). After atrial on the nerits, the

plaintiff has established by a preponderance of the evidence, but
not



by cl ear and convinci ng evidence, that this debt is one for willful
and malicious injury by the defendant debtors to property of the

plaintiff. Herein lies the problem



FACTS

The defendants operated a marina and al so sold boats and

boati ng equi pnent. The plaintiff |oaned noney to the defendants
under

a floor-plan financing agreenent! which obligated the defendants to
repay the plaintiff as each itemon the floor-plan is sold. The

conplaint alleges that the defendants intentionally sold two boats
and

t hree pontoons "out of trust", i.e., title had been conveyed but the
plaintiff had not been paid.

At trial, the plaintiff presented the testinony of one
witness to support its claimthat the out-of-trust sales were
intentional acts. The witness, an investigator for a different,
floor-plan financer? testified that her audit of the defendants’

i nventory on February 23, 1987 reveal ed that 10 boxes, each of which
wer e supposed to contain an unsol d engi ne, instead were either enpty

altogether or filled with wood and assorted junk such that the
seal ed

boxes appeared as if they each contained an unsold boat engine. A

cursory audit of the prem ses would, thus, have indicated to a | ess

1See Davis v. Aetna Acc. Co., 293 U.S. 328, 330, 55 S. Ct.
5 79 L.Ed. 393 (1934) and Chrysler Credit Corp. v. Rebhan,
842 F.2d 1257 (11th Cir. 1988) for a description of the
typi cal "floor-plan" arrangenent, and the term "out of trust".

2This floor-plan financer, Chrysler First Diversified
Credit, is not a party to this adversary proceeding.



t horough investigator nore engines on the prem ses than were
actually

present. The witness testified that one of the defendants tried to
di ssuade her from conducting a thorough audit. |In defense, the
def endant s suggested that perhaps their enpl oyees stole the engines
and, unbeknownst to them replaced themw th the dead wei ght.

Upon considering the testinony, credibility, and deneanor
of

the witnesses, | conclude that the plaintiff has established by a
preponderance of the evidence that the defendants Wl fred and Robert

Watkins willfully and maliciously sold inventory which was subject
to

plaintiff's floor-plan out of trust, thereby causing injury to the
plaintiff. Defendant Sharon Watkins, the wife of debtor WIfred
Wat ki ns (who did not join her husband in the petition for relief nor

file her own), and Sharon Watkins, the wife of Robert Watkins, |
find

to be totally innocent, as there was no evi dence that they had
anything to do with running the business. Therefore, references to

"def endants" hereafter mean WIlfred and Robert Watkins only.

LAW

The Sixth Circuit Court of Appeals has not ruled on the
appropriate standard of proof for nondi schargeability proceedings

under 8523(a)(6). In In re Martin, 761 F.2d 1163 (6th Cir. 1985),
t he




court held the plaintiff to a cl ear and convi nci ng standard of proof
in a 8523(a)(2) action. However, neither the holding nor the
reasoning of Martin are applicable in this 8523(a)(6) action.

The Court of Appeals' statenent inMartin that the standard

of proof in 8523(a)(2)(B) actions was "clear and convincing
evi dence"

was dictum The statenment was made wi t hout di scussion because the

standard of proof was not the issue in the case. The comment is
al so

no guide to the proper standard in 8523(a)(6) actions since

8§523(a)(2)(B) does, but 8523(a)(6) does not mrror a conmon-I|aw
fraud

action. It is likely that, to the extent that the court "chose"
t hat

standard for use in 8523(a)(2)(B) actions, it did so because,
historically, "fraud" actions to avoid a conmercial transaction have

al ways required proof by clear and convincing evidence. See
general ly

9 Wgnore, Evidence 82498 (Chadbourn rev. 1981); 1 Jones, Evidence

8224 (Bancroft-Whitney 1958); McCorm ck on Evidence, 3rd Ed., p. 960

(West 1984); Wight & MIller, Federal Practice and Procedure:
Cvil,

§1296 (West 1969).3

3Just as this opinion was to be signed, | received the
slip opinion of the Sixth Circuit Court of Appeals in In re
Ward, Case No. 87-3525, decided Septenber 16, 1988. At page 4
of the opinion, the court stated, "IHT, as the party seeking
an exception from di scharge in bankruptcy,' had the burden to
prove reliance by clear and convincing evidence." |In fact,
its specific holding was that the | ower courts' factual



McCormi ck noted that the requirenent for clear and
convincing evidence in fraud cases "had its origins in the standards

prescribed for thenmselves by the <chancellors in determning
gquesti ons

of fact in equity cases.” Wight & MIIler explained:

Al | egations of fraud or m stake frequently are
advanced only for their nuisance or settl enment
value and with little hope that they will be
successful . . . . Finally, as has been pointed
out by the commentators, the old cliche that
actions or defenses based upon fraud are

di sfavored and are scrutinized by the courts with
great care because they often formthe basis for
"strike suits" still retains considerable
vitality.

Despite this historic judicial antipathy toward fraud clainms, the

"modern tendency", Jones, Evidence, supra, is away from that
st andar d.

determ nation that "MHT failed to neet its burden of

i ntroduci ng clear and convincing evidence that it conducted
even the nost superficial credit investigation" was "not
clearly erroneous”. Slip opinion at p. 5.

The phrase, "as the party seeking an exception from
di scharge" (enphasis added) is troublesonme. It is a
generalization that could mean that all exceptions to
di scharge (including, presumably, that an assault was wl|ful
and malicious (8523(a)(6); child support is owed (8523(a)(5),
a student |oan debt is due (8523(a)(8); a particular type of
tax debt is owed (8523(a)(1); a vehicular accident causing
personal injury was the result of the debtor's drunkenness
(8523(a)(9)) nust be proven by clear and convincing evidence.
Per haps the court neans just that. But since the case in
which it made this "pronouncenent” was just another false
financial statenent, i.e. fraud, case like In re Martin, 761
F.2d 1163 (6th Cir. 1985), | doubt it. This statenent, too,
then, is just dictum and ought carry little weight in the
determ nation of the appropriate standard of proof in this
case.




See the cases collected in 37 Am Jur.2d, Fraud and Deceit, 8468, p.

642-643, n. 4-13; p. 645-646, n. 18-10; and in 1987 pocket part.
Thi s

nmodern trend away from the clear and convincing evidence standard
my

be because in nodern jurisprudence a fraud claimcan be vindicated
by

mere nonetary damages at | aw whereas, historically vindication had
to

be sought by an action in equity for rescission of the conpleted
comrerci al transaction.?*

Research reveals a split of authority on the appropriate
burden of proof in 8523(a)(6) actions. One line of cases applies a

clear and convincing standard. See e.g. Anerican Honda Finance
Cor p.

v. Loder, 77 B.R. 213 (N.D. lowa 1987); In re Hensley, 87 B.R 164
(D.

Kan. 1988); In re More, 87 B.R 499 (Bankr. S.D. Ohio 1988); In re

Cerar, 84 B.R 524 (Bankr. C.D. Ill. 1988); Inre Peoni, 67 B.R 288

(Bankr. S.D. Ind. 1986); Inre Holtz, 62 B.R 782 (Bankr. N.D. |owa

1986); In re Al exander, 58 B.R 160 (Bankr. WD. Ws. 1984); ln re

Wntrow, 57 B.R 695 (Bankr. S.D. Ohio 1986); In re Kaufman, 57 B. R

644 (Bankr. E.D. Ws. 1986); In re Branch, 54 B.R 211 (Bankr. D

Col o. 1985); In re Egan, 52 B.R 501 (Bankr. D. Mnn. 1985); In re

Contento, 37 B.R 853 (Bankr. S.D. N. Y. 1984); In re Capparelli, 33

“For support for this proposition, see the discussion in
Househol d Fi nance Corp. v. Altenberg, 5 Ohio St.2d 190, 34
Ohi o Opp.2d 348, 214 N. E.2d 667 (1966).




B.R 360 (Bankr. S.D. N. Y. 1983); In re Bothwell, 32 B.R 617
(Bankr.

N.D. lowa 1983); Inre lrvin, 31 B.R 251 (Bankr. D. Colo. 1983); In

re DeRosa, 20 B.R 307 (Bankr. S.D. N Y. 1982); In re G ainger, 20

BR 7 (Bankr. D. S.C. 1981). The other line applies a
pr eponder ance

standard. See e.qg., Conbs v. Richardson, 838 F.2d 112 (4th Cir.

1988); In re Shepherd, 56 B.R. 218 (WD. Va. 1985); In re Dubian, 77

B.R 332, 16 B.C. D. 428, 17 C.B.C. 2d 516 (Bankr. D. Mass. 1987); Ln
r

Clark, 50 B.R 122 (Bankr. D. N.D. 1985); In re Boren, 47 B.R 293,

295, n. 8 (Bankr. WD. Ky. 1985); 1n re Stephens, 26 B.R 389
( Bankr.

WD. Ky. 1983); In re Tanner, 17 B.R 201 (Bankr. WD. Ky. 1982); In

re Baiata, 12 B.R 813, 817 (Bankr. E.D. N Y. 1981).°
Only one circuit of the Court of Appeal s has addressed the
question of which standard to apply in 8523(a)(6) cases.® In Conbs,

the Fourth Circuit held that the standard of proof in 8523(a)(6)
cases

To nuddl e nmatters even nore, some di scussions use the
terns "clear and convi ncing evidence" and "preponderance of
t he evidence" interchangeably. See In re Wghtman, 36 B. R
246, 250 ("fair preponderance of the evidence", defined there
as "the greater weight of convincing evidence"), 254 ("clear
and convi nci ng evidence") (Bankr. D. N.D. 1984); 37 C. J.S.
Fraud 8114a.

The El eventh Circuit Court of Appeals affirnmed a
bankruptcy court determnination that the plaintiff had
"established wllful ness by clear and convi nci ng evi dence",
wi t hout reaching the issue of whether that degree of proof was
necessary. Chrysler Credit Corp. v. Rebhan, supra.




is by a preponderance of the evidence. It said:

The Bankruptcy Code is silent as to the standard
of proof necessary to establish the exceptions to
di scharge in 8523. 1In the face of this silence,
courts may not inply a higher standard than the
preponderance standard normally applied in civil
proceedi ngs. Although the "fresh start"”

phi |l osophy of bankruptcy |aw requires that
exceptions to discharge "be confined to those

pl ai nly expressed," deason v. Thaw, 236 U. S
558, 562, 35 S.Ct. 287, 289, 59 L.Ed. 717 (1915),
this policy does not justify judicial inposition
of a heavier burden of proof on creditors seeking
to have a debt determ ned nondi schar geabl e under
8§523(a) (6).

Congress had reasons for enacting the exceptions
to di scharge in bankruptcy enbodi ed in 8523.

Wi | e bankruptcy proceedings are intended to

af ford debtors a "fresh start,” the provision at

I ssue here expresses Congress' determ nation that
debts incurred as the result of a debtor's w llful
and malicious injury of another are of a type that
bankruptcy ought not to forgive. The bal ance of

t hese conpeting policies does not require a
hei ght ened standard of proof of the 8523
exception, . . . we hold that the policies of the
Bankruptcy Code are best effectuated by requiring
that creditors prove by a preponderance of the

evi dence the w |l ful ness and maliciousness of the
debtors' acts under 8523(a)(6) and by waiting for
Congress, not the courts, to signal a departure
fromthis standard.

Conbs, 838 F.2d at 116.

The bulk of the cases which even dare’” to elect one
st andard

of proof over the other do so wi thout explanation. Since they do

‘Most courts, | surmse, do what the Court in ln re
Horldt, 86 B.R 823 (E D. Pa. 1988) did and "punt". They
merely avoid the issue by saying that the plaintiff has failed
to neet even the |l ower standard. Until now that's precisely
what | have been able to do.



not

even attenpt to persuade, they offer no persuasive authority on this
guestion. The remni nder offer tidbits of analysis, but on closer

i nspection, either the analysis or the case authority underlying it
are suspect. For exanple, Wntrow nerely cited Martin for the
proposition that a 8523(a)(6) action nust be proven by clear and

convi nci ng evi dence. Yet, as we have seen, Martin said no such
t hi ng.

It merely stated, wi thout explanation, or indication that it
i nt ended

its comment to be read expansively, that the standard of proof in
8523(a)(2) actions was by clear and convincing evidence.

Cerar did the sane thing. 1It, too, extrapolated fromthe
opi nion of the Court of Appeals fromits own circuit and a district
court opinion which followed it, which dealt with actions under
8523(a)(2) to sonehow find that standard appropriate to 8523(a)(6).

The court in DeRosa did do sonme analysis of the issue.
DeRosa dealt with a conplaint which alleged that a certain debt was

non- di schargeabl e under 8523(a)(2), (4) and (6). When determ ning
t he

appropriate burden of proof, the court stated as follows:

The traditional standard of proof (i.e., neasure
of persuasion) in civil cases generally is by a
fair preponderance of the evidence. However,
where fraud or dishonesty is at issue, the courts
have typically required the higher and nore
exacting standard of clear and convincing

evi dence. MCorm ck on Evidence, 8340 (2nd Ed.
1972). Proceedi ngs under 88523(a)(2) and
523(a)(4), both exceptions to discharge soundi ng




essentially in fraud, should be decided on a
standard of clear and convincing evidence. This
has generally been the rule.
Al t hough a cl ai munder 8523(a)(6) alleging
"Willful and malicious injury" does not sound in
fraud, the proof necessary to establish a "willfu
and malicious conversion"” nust essentially involve
a showi ng of intentional fraud, dishonesty or
deceit. Accordingly, the standard of proof
appropriate to establish a claimof wllful and
mal i ci ous conversi on under 8523(a)(6) should
i kewi se be by clear and convi nci ng evi dence.
DeRosa, 20 B.R at 310-311.

Such reasoning s unconvincing. While willful and
mal i ci ous

conversion may well be simlar to intentional fraud, dishonesty or
deceit,® the exception to di scharge provi ded by 8523(a)(6) is broader
t han conversion. For exanple, a claimbased upon an injury suffered
in an assault perpetrated by a debtor may not be di schargeable in

bankruptcy pursuant to 8523(a)(6). Nothing in the text or the

| egislative history of 8523(a)(6) supports a different standard of

proof in §8523(a)(6) depending on the manner the wllful and
mal i ci ous

injury is inflicted upon the plaintiff. It mkes |little sense to
require a plaintiff whose collateral is unlawfully sold to prove the

def endant’' s di shonesty by an el evated standard while permtting a

8 n fact, in the former Bankruptcy Act, 11 U S.C. 81, et.
seq., repealed, "wllful and nalicious conversion of the
property of another" was categorized with "obtaining noney or
property by false pretenses or false representations" and
fal se financi al
statement frauds in 817a(2), 11 U S.C. 835a(2); see In re
Contento, 37 B.R 853, 854 (Bankr. S.D. N. Y. 1984).




plaintiff who is assaulted by the debtor or whose autonobile is
rui ned

by the debtor's having maliciously put sugar in the gas tank to
succeed on a nere preponderance standard. |Is the allegation agai nst

the former defendant any harsher as to his noral fiber

t han the

al |l egation against the latter? Hi s right to a good reputationis in

no greater jeopardy than the alleged assailant's or vandal's.

therefore, reject DeRosa's inplicit discrimnation between the

standard of proof in assault or vandalism cases and conversion

cases.?®

%', therefore, question the prem se underlying the
traditional view, apparently espoused by DeRosa, that:

Wher e di shonesty, or fraud, is at issue, the

courts have typically required a higher standard
of proof. In view of the scienter requirenent of
an "intent to deceive" inposed in the 817a(2) [ of
the former Bankruptcy Act, 11 U. S.C. 835(a)(2),

repeal ed] exception, the reasoning behind the

traditional requirenment of a higher standard of

proof for fraud or dishonesty is equally

applicable here. This higher standard is based

on the fact that fraud is regarded as

crimnal in its essence, and invol ves noral

turpitude at |least, while, on the other

hand, the presunption is that all nen are

honest, that individuals deal fairly and

honestly, that private transactions are fair
and regul ar, and that participants act in
honesty and good faith. The presunption is

agai nst the existence of fraud and in favor
of innocence, the presunption against fraud
approximating in strength the presunption of
i nnocence of crine.

37 C.J.S. Fraud 894, p. 398 et. seq. (citations
omtted).



Two cases, Tanner and Stephens, which attenpt to support

their view that the proper standard of proof in 8523(a)(6) actions
i's

by a fair preponderance of the evidence by relying primarily on two

United States Suprenme Court cases also fail to persuade ne, because
a

revi ew of these cases, Local Loan Co. v. Hunt, 292 U S. 234, 54 S
Ct

695, 78 L.Ed.2d 1230 (1934) and Lines v. Frederick, 400 U. S. 18, 91
S.

Ct. 113, 27 L.Ed.2d 124 (1970), reveals that neither stands for the
proposition cited. What's |left of these cases then is that

preponderance of evidence is the standard because these judges say
Sso.

Simlarly, Baiata, 12 B.R at 817, held that the "correct standard
of

proof in 8523 dischargeability proceedings in this district is a
fair

preponderance of the evidence," relying upon a series of the court's

own unpubli shed opi nions and several published opinions. Yet, even

In re Huff, 1 B.R 354, 357, 1 C.B.C.2d 171 (Bankr. D. Utah
1979). To be called a fraud or a cheat is hurtful. But is it
|l ess hurtful to be called a nurderer, rapist or vandal? |If
not, then why such solicitude for the feelings of the

al |l egedly di shonest? Quare: how destructive of one's
reputation is it if one is found to be a "converter", or even
a "willful and malicious converter"? 1|s the reputation of a
person who has been found to have sold a w dget out of
inventory without disbursing the proceeds to his financier as
bad as that of a nurderer or rapist or willful and malicious
destroyer of property? |If not, then there is no good reason
to require clear and convincing evidence in cases of

"di shonesty"” but not in cases of other sorts of depravity.




t he published opinions fail to explain why the standard of proof
t hey

assert is the appropriate one.
Two recent cases have noted the split of authority
concerning the appropriate standard of proof in 8523(a)(6)

proceedings. In re Salanmone, 71 B.R 69 (E.D. Pa. 1987); In re

Horldt, 86 B.R 823 (E.D. Pa. 1988). Neither case decided the

question presented here because each decided that the plaintiff
failed

to prove its case by even a preponderance of the evidence and so
concl uded that an anal ysis of the appropriate standard of proof was
unnecessary.

After an exhaustive review of the cases on point, | am of
t he opi ni on that no opinion has thoroughly anal yzed the i ssue of the

proper standard of proof under 8523(a)(6). While it is apparent
from

t he above discussion that I amnot witing upon an entirely clean
slate, | guess | amwiting upon what nay be termed a "dusty sl ate".

In In re Wnship, 397 U. S. 358, 369-372, 90 S. Ct. 1068,

25

L.Ed.2d 368 (1970), Justice Harlan (concurring) explained the
pur pose

for establishing different quantums of proof as foll ows:

: even though the | abels used for alternative
standards of proof are vague and not a very sure
gui de to decision-nmaking, the choice of the
standard for a particular variety of adjudication
does, | think, reflect a very fundanent al
assessnent of the conparative social costs of
erroneous factual determ nations.



To explain why | think this so, | begin by
stating two propositions, neither of which I
believe can be fairly disputed. First, in a
judicial proceeding in which there is a dispute
about the facts of sonme earlier event, the
factfinder cannot acquire unassail ably accurate
know edge of what happened. Instead, all the
factfinder can acquire is a belief of what
probably happened. The intensity of this
belief--the degree to which a factfinder is
convinced that a given act actually occurred--can,
of course, vary. |In this regard, a standard of
proof represents an attenpt to instruct the
factfinder concerning the degree of confidence our
soci ety thinks he should have in the correctness
of factual conclusions for a particular type of
adj udi cation. Although the phrases,
"preponderance of the evidence" and "proof beyond
a reasonabl e doubt" are quantitatively inprecise,
t hey do conmmunicate to the finder of fact

di fferent notions concerning the degree of
confidence he is expected to have in the
correctness of his factual concl usions.

A second proposition, which is really nothing
nore than a corollary of the first, is that the
trier of fact will sonetinmes, despite his best
efforts, be wong in his factual conclusions. 1In
a |l awsuit between two parties, a factual error can
make a difference in one of two ways. First, it
can result in a judgnent in favor of the plaintiff
when the true facts warrant a judgnment for the
def endant. The anal ogue in a crimnal case would
be the conviction of an innocent man. On the
ot her hand, an erroneous factual determ nation can
result in a judgnent for the defendant when the
true facts justify a judgnent in plaintiff's
favor. The crim nal anal ogue woul d be the
acquittal of a guilty man.

The standard of proof influences the relative
frequency of these two types of erroneous
outcones. If, for exanple, the standard of proof
for a crimnal trial were a preponderance of the
evi dence rat her than proof beyond a reasonabl e
doubt, there would be a smaller risk of factual
errors that result in freeing guilty persons, but
a far greater risk of factual errors that result



in convicting the innocent. Because the standard
of proof affects the conparative frequency of
these two types of erroneous outcones, the choice
of the standard to be applied in a particular kind
of litigation should, in a rational world, reflect
an assessnment of the conparative social disutility
of each. When one makes such an assessnment, the
reason for different standards of proof in civil
as opposed to crimnal litigation becones
apparent. In a civil suit between two private
parties for noney damages, for exanple, we view it
as no nore serious in general for there to be an
erroneous verdict in the defendant's favor than
for there to be an erroneous verdict in the
plaintiff's favor. A preponderance of the

evi dence standard therefore seens peculiarly
appropriate for, as explained nost sensibly, it
sinply requires the trier of fact "to believe that
the existence of a fact is nore probable than its
non- exi stence before [he] may find in favor of the
party who has the burden to persuade the [judge]

of the fact's existence."

In a crimnal case, on the other hand, we do
not view the social disutility of convicting an
I nnocent man as equivalent to the disutility of
acquitting soneone who is guilty. As M. Justice
Brennan wote for the Court in Speiser v. Randall,
357 U. S. 513, 525-526 (1958):

"There is always in litigation a margin
of error, representing error in
factfinding, which both parties nust
take into account. \Where one party has
at stake an interest of transcending
val ue--as a crimnal defendant his
liberty--this margin of error is reduced
as to himby the process of placing on
the other party the burden . . . of
persuadi ng the factfinder at the
conclusion of the trial of his guilt
beyond a reasonabl e doubt."”

In this context, | view the requirenent of
proof beyond a reasonabl e doubt in a crimnal case
as bottomed on a fundanental val ue determ nation
of our society that it is far worse to convict an
i nnocent man than to let a guilty man go free.



The test to determ ne the appropriate standard of proof in

civil cases is set forth in Herman & MaclLean v. Huddl est on, 459 U. S.

375, 389-390, .103 S. Ct. 683, 74 L.Ed.2d 548 (1983). I n
Huddl est on,

the Court held that the preponderance standard was the proper burden

of proof under 810(b) of the 1934 Securities & Exchange Act. To
reach

this holding the Court considered the type of action, the risks
faced

by the defendant and the interests of the plaintiffs.

A preponder ance-of -the-evidence standard all ows
both parties to "share the risk of error in
roughly equal fashion." Addington v. Texas,
supra at 423, 60 L.Ed.2d 323, 99 S. Ct. 1804.
Any ot her standard expresses a preference for
one side's interests. The balance of interests
in this case warrants use of the preponderance
standard. On the one hand, the defendants face
the risk of opprobriumthat may result from a
finding of fraudulent conduct, but this risk is
identical to that in an action under 817(a) [ of
the 1933 Act], which is governed by the
preponder ance- of -t he-evi dence standard. The

i nterest of defendants in a securities case do
not differ qualitatively fromthe interests of
def endants sued for violations of other federal
statutes such as the antitrust or civil rights
| aws for which proof by a preponderance of the
evi dence suffices. On the other hand, the
interest of plaintiffs in such suits are
significant. Defrauded investors are anong the
very individuals Congress sought to protect in
securities laws, if they prove that it is nore
i kely than not that they were defrauded, they
shoul d recover

We therefore decline to depart fromthe
preponder ance- of -t he- evi dence standard
generally applicable in civil actions.

Huddl eston, 45 U. S. at 390.




Huddl eston requires me to consider the relative i nportance

to the parties of the interests at issue.

VWher e Congress has not prescribed the appropriate
standard of proof and the Constitution does not
dictate a particular standard, we nust prescribe
one. In doing so, we are m ndful that a standard
of proof "serves to allocate the risk of error
between the litigants and to indicate the relative
I nportance attached to the ultimate decision.”
Thus, we have required proof by clear and

convi nci ng evi dence where particularly inportant

I ndi vidual interests or rights are at stake. By
contrast, inposition of even severe civil
sanctions that do not inplicate such interest has
been permtted after proof by a preponderance of
t he evi dence.

Huddl eston, 459 U.S. at 389-390 (citations omtted). The standard
of

proof nust, then, be a preponderance of the evidence unless the | aw
pl aces a particularly strong value upon the right to a discharge in

bankruptcy such that it would be appropriate to assign the plaintiff
a

greater burden. How nuch inportance does the |aw place upon a
di scharge in bankruptcy?

In United States v. Kras, 409 U S. 434, 93 S.Ct. 631, 34

L.Ed.2d 626 (1973), the Court evaluated the inportance of a
di schar ge

in bankruptcy. Kras sought |eave to proceed in form pauperis so
t hat

he m ght di scharge certain indebtedness and thus achieve a "fresh

start". The Court considered the constitutionality of the
Bankr upt cy

Act's requirement of paynent of all bankruptcy fees before any



di schar ge. It conpared divorce proceedings, in which paynent of
f ees

may be wai ved, Boddie v. Connecticut, 401 U S. 371, 91 S.Ct. 780, 28

L. Ed.2d 113 (1971), with a bankruptcy discharge and concl uded t hat
t he

exclusivity of remedy which supported the waiver of fees in divorce
proceedi ngs does not exist in the context of a bankruptcy discharge.

“In contrast with divorce, bankruptcy is not the only nmethod
avai |l abl e

to a debtor for the adjustnent of his legal relationship with his
creditors." Kras, 401 U. S. at 445. Furthernore,

bankruptcy is hardly akin to free speech or
marriage or to those other rights, so many of
whi ch are enbedded in the First Amendnent, that
the Court has conme to regard as fundanental and
demand a lofty requirement of a conpelling
governnent interest before they may be
significantly regul at ed.

Id. at 446.
Courts have decided over the years that certain rights

demand greater protection than others. Therefore, in order to
deprive

soneone of one of these rights, the other litigant is required to

prove his case by an elevated standard of proof. The nost
el ementary

example of this, of course, is the right to liberty, best
exenmplified

by the right to remain free of inprisonment. This right is guarded
by

the extrenely protective "reasonabl e doubt” standard. See W nship,

397 U.S. at 362. Other exanples of rights to personal |iberty which



are protected by a heightened standard of proof--in these cases by
t he

clear and convi nci ng evidence standard--are the right not to be

deported, Wodby v. INS, 385 U. S. 276, 87 S.Ct. 483, 17 L. Ed.2d 362

(1966), and the right not to be stripped of one's Anerican

citizenship, Chaunt v. United States, 364 U.S. 350, 353, 81 S.Ct.
147,

5 L.Ed.2d 120 (1960). The right to free speech is also jealously

guarded. New York Tinmes Co. v. Sullivan, 376 U S. 254, 285-286, 84
S.Ct. 710, 11 L.Ed.2d 686 (1964) inposed a clear and convincing

evi dence burden upon public officials who sue nedia for 1ibel.
O her

incidents of the right to liberty, such as those rights involving
t he

sanctity of the famly, are protected by an el evated standard or

proof. See e.qg., Boddie v. Connecticut, supra, (the right to sue
for

di vorce), Santosky v. Kranmer, 455 U S. 745, 102 S.Ct. 1388, 71
L. Ed. 2d

599 (1982) (the right to continued care, custody, and control of
one's

m nor children).

I n various other serious matters, such as civil contenpt,
whi ch, of course, can result in escalating fines and indefinite
i nprisonment, a heightened standard of proof is also required.

Hei nhold Hog Market, Inc. v. MCoy, 700 F.2d 611 (10th Cir. 1983).

Attenpts to counteract strong public policies of all sorts have al so

been made the subject of proof to a higher degree. For exanple, the



finality of a judgnent 1is accorded special protection by a
requi r ement

that the one seeking to reopen it pursuant to F.R Civ.P. 60(b)(3)

establish his proofs by a hei ghtened standard. ee cases col |l ected
at

7 Moore's Federal Practice, 160.24[5], n. 19 (Matthew Bender 1987).

Simlarly, at |least Mchigan requires that one who attacks a proof
of

service has the burden of proving his grounds by clear and
convi nci ng

evi dence. Deal ph v. Smith, 354 Mch. 12, 91 N . W2d 854 (1958).
O her

exanpl es are issues necessitating proof of

the exi stence and content of a | ost deed or
will, for a parol gift or an agreenment to bequeath
or devise by will or to adopt; for nutual m stake
sufficient to justify reformation of an
i nstrunent; for a parol or constructive trust; for
an oral contract as a basis for specific
performance; for inpeaching a notary's certificate
of acknow edgement; for prior anticipatory use of
an invention; for an agreenent to hold a deed
absolute as a nortgage .

9 Wgnore, Evidence 82498, p. 425-431 (collecting cases). Thus, we

see that issues are required to be proven to a higher degree of
pr oof

"where there is thought to be special danger of deception, or where
the court considers that the particular type of claimshould be
di sfavored on policy grounds.” MCorm ck, Evidence, 8340, p. 961.
On the other end of the continuum
Is the typical civil case involving a

nonetary di spute between private parties. Since
soci ety has a m nimal concern with the outconme of



such private suits, plaintiff's burden of proof is
a nmere preponderance of the evidence. The
litigants thus share the risk of error in roughly
equal fashion.

SSI H Equi pmrent SA v. United States Int'l. Trade Comm, 718 F.2d 365,

380 (Fed. Cir. 1983). For this reason, anti-trust plaintiffs
asserting the sham exception to the Noerr-Penni ngton doctrine, for

exanpl e, need not prove the exception by any nore than a nere

preponder ance standard. Litton Systens, Inc. v. Anerican Tel. &
Tel .

Co., 700 F.2d 785, 813-814 (2nd Cir. 1983). Most ot her civil
actions

i nvol ving "mere"” econoni c interests |i kewi se use not hing hi gher than
a

preponderance standard, and this includes even paternity cases.
Even

t hough such cases share sone of the famly overtones of child
cust ody

cases, as the defendant's interest in a paternity suit is primarily

nonetary, a preponderance of evidence is all that is required.
Ri vera

v. Mnnich, 483 U.S. ___, 107 S.Ct. 3001, 97 L.Ed.2d 473 (1987).

Since "bankruptcy legislation is in the area of econonics

and social welfare,” Kras, 409 U S. at 446, the right to a
bankr upt cy

di scharge fits nmore easily into this latter, econom c rights,

category, than in the fornmer, liberty rights, category. The value
of

a discharge in bankruptcy, then, is not so great as to justify
pl aci ng



a hi gher burden upon a plaintiff in a 8523 adversary proceedi ng. |If
a

debtor is denied discharge as to a particular debt, he nerely
remai ns

subj ect to the sanme ri sks and burdens of any ot her debtor outside of

bankruptcy. The debtor and his creditor have nothing to | ose but
t he

possibility of having to pay, or of being able to collect, noney

should the factfinder err. Thus, there is no sound reason to
require

a hei ghtened burden of proof. See Wnship, 397 U S. at 369-372.

It m ght be argued that this conclusion fails to consider
t he maxi m "exceptions to di scharge should be literally and strictly

construed against the creditor and liberally in favor of the
debtor."

DeRosa, 20 B.R at 309; 3 Collier on Bankruptcy, 9523.05A (15th ed.

1988). However, | believe that the maximis applicable only when
construing the breadth of a statutory exception to di scharge and not
to the quantum of proof necessary to establish one of the factual
el ements of the cause of action. A creditor may, for exanple, bring
an action alleging that a certain debt is nondi schargeabl e under
8523(a)(6) and may prove all elenents of the cause of action by a
preponderance of the evidence, yet such debt nust be held to be

di schargeable if the conduct alleged and proven is not within the
exception narromy construed. This is precisely what frequently

occurred, | believe, when victims of drunk driving acci dents sought
to



have their clainms held non-di schargeabl e under 8523(a)(6).
Bankruptcy courts are constantly presented with questions

concerning the dischargeability of particular debts, as well as
ot her

gquestions particular to bankruptcy |aw, however, they cannot all ow
t he

apparent inportance of these rights within the limted context of
this

area of law to skew their opinions concerning the relative
i mportance

of bankruptcy rights within the overall context of the law. W nust
guard agai nst tunnel vision. After considering the nature of

di schargeability actions, the risks faced by the defendants, and t he
interest of the plaintiffs, and pursuant to Huddl eston, | hold that
the plaintiff's burden in this action was to show by a nere

preponderance of the evidence that the defendants willfully and

mal i ciously injured the property of the plaintiff. Since |l am so
convinced by that quantum of evidence, | hold that the debt due to
t he

plaintiff is not dischargeable in the defendants' bankruptcy cases.

An appropriate judgnment shall be entered forthwth.

Dat ed: Septenber 19, 1988.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



